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SUMMARY

This article exemplifies with a real case how linking environment and human rights can
be used to promote enforcement of environmental law. We start from the basis that human
rights law provides substantive and procedural elements as well as institutional mechanisms
that can be incorporated by environmental law with a view to achieving effective
environmental protection.

1 INTRODUCTION

Even though the protection of the environment has been consecrated in a number of
international instruments and universal recognition has been achieved concerning the need to
act in certain areas to prevent the destruction of the Earth, this protection has been based more
on rhetoric and good will rather than on enforceability. International environmental law has not
provided the mechanisms necessary for individuals to legally claim the fulfilment of the
obligations assumed by States in environmental treaties. We understand by environmental
enforcement, the ability to claim before a judge the fulfilment of obligations and the realization
of rights that concern the protection of the environment.

For its part, international human rights law has been able to advance significantly with
respect to enforcement. International justice forums have been created to which individuals
can resort in order to demand that States fulfill their obligations and achieve the realization of
rights that are included in human rights treaties. Likewise, international human rights law has
succeeded in penetrating into the States’ domestic legislation through legislative reforms that
recognize and promote its application by local tribunals.

Environmental and human rights law have essential points in common that enable the
creation of a field of cooperation between the two™:

- Both disciplines have deep social roots; even though human rights law is more rooted
within the collective consciousness, the accelerated process of environmental
degradation is generating a hew “environmental consciousness”.

- Both are purposeful legal systems with objectives of universal consent and of variable
content, open to reality and social changes. The contents of both disciplines need be
adapted to dynamic social processes, their normative corpus must meet the needs of
each social era, with the objective of fulfilling its protective ends.”

- Internationalization. The international community has assumed the commitment to
observe the realization of human rights and respect for the environment. From the
Second World War® onwards, the relationship State-individual is of pertinence to the
international community. On the other hand, the phenomena brought on by
environmental degradation transcend political boundaries and is of critical importance to
the preservation of world peace and security. The protection of the environment is
internationalized, while the State-Planet Earth relationship becomes a concern of the
international community.

- Universalization. Both areas of law tend to universalize their object of protection.
Human Rights are presented as universal and the protection of the environment
appears as everyone’s responsibility.

The advancement of the relationship between human rights and the environment would




enable the incorporation of human rights principles within an environmental scope, such as anti-
discrimination standards, the need for social participation, protection of vulnerable groups, etc.
At the same time, the human rights system would be strengthened by the incorporation of
environmental concerns, enabling the expansion of the scope of human rights protection and
generation of concrete solutions for cases of abuses.* Finally, one of the most important
consequences, is to provide victims of environmental degradation the possibility to access to
justice. Given the present situation of absolute helplessness suffered by victims of
environmental degradation, linking human rights and the environment brings such victims closer
to the mechanisms of protection that are provided for by human rights law.

The linkage between human rights and the environment reveals itself clearly and
irrefutably. Environmental degradation severely affects the use and enjoyment of most
internationally recognized human rights. Thus, for example, the right to life and to health, are
critically affected by problems of environmental degradation,” the right to equality before the law
is affected by the disproportionate way in which certain sectors of the population bear
environmental burden -environmental discrimination-, the right to work is affected by
environmental conditions in the work place, the right to property is affected by environmental
degradation, etc.®

Experience in the human rights arena has shown that the way to make rights effective is
to promote their enforcement. It is timely to consider which are the elements that made possible
advances on the enforcement of human rights and whether these can be applied to
environmental law.

The first element stems from the recognition that human rights are fundamental rights:
the possibility of social cohabitation is given by the existence of norms and principles that imply
the conception of immutable values, of limits that cannot be transgressed, of norms that are
internalized within the collective consciousness as unyielding pillars not subject to
controversies. Human rights are the trustees of this solid normative nucleus.

The second is the general consent as regards these rights, which implies their legal
crystallization at an international scale through treaties and declarations with universal vocation
and their hierarchical constitutional incorporation into the domestic judicial systems of States.

The third element resides in the possibility given to individuals to access justice in order
to claim for the enforceability of these norms and the application of specific substantive and
procedural human rights principles in concrete cases. This access to justice is in itself a
human right, of which people cannot be deprived.

When these elements of enforcement are applied to the scope of environmental law, it
is possible to sustain, as regards the first of these elements, that the environmental crisis
threatens the viability and quality of life on the planet. The fundamental nature of this problem is
irrefutable. This has generated the universal consent necessary to elevate the protection of the
environment before international public law. Hence, the right to a healthy environment is
beginning to be recognized as a human right.”

The second element pertaining to enforcement in human rights appears in environmental
law in the sense that, most constitutions that have been recently reformed incorporate the
protection of the environment, hence, assigning this protection constitutional hierarchy. 8

It is the third element, dealing with access to justice that has not yet been completed in
the area of environmental law; it prevents its enforcement, and thus, the full force and
effectiveness of environmental law. In the case that follows we used a human rights strategy to
strengthen the access to justice of environmental victims and to ensure environmental law
enforcement.

In a research program studying the dimensions of poverty, human rights and
environment, [Center for Human Rights and Environment] (CEDHA) [identified] the lack of access
to safe drinking water in outlying poor neighborhoods as a critical problem of the city of
Cordoba, Argentina. Local research took place over a two year period, targeting specific




geographical areas around Cordoba, characterized by high levels of poverty. The study
disclosed that the lack of access to safe drinking water is a common and recurring problem in the
poorest communities of the local population.

The problem has four principal dimensions:

1. The lack of access to the local water distribution gridmap;

2. The contamination of water distributed by the existing local network, principally
due to lacking state control over the contracted cooperative providers who are
charged with providing water to poor communities;

3. The contamination of subterranean waters, principally due to lacking sanitation
infrastructure, and contaminated water spillover from homemade sanitation systems
(household water pits);

4. Contamination of home water storage tanks, principally caused by inadequate
covers, poor maintenance and hygiene, lacking regular controls, atmospheric
contamination due to the nearby use of agro-pesticides and chemicals in high
population density areas, the presence and use of nearby incinerators of
pathogenic waste, crematories, or other industrial pollution.

Considering that we have a favorable judicial system and framework that recognizes
human rights as having constitutional hierarchy on health, an adequate standard of living, the
right to food, and the right to a healthy environment,® and the great need for the State to
perceive the problem of access to safe drinking water as a human rights problem, CEDHA
decided to begin to litigate leading cases addressing the various dimensions of the problem in
the city of Cordoba.

The criteria CEDHA uses to select cases are: population density, the degree of poverty;
existing lack of access to safe drinking water; proximity to the distribution public water gridmap;
social organization of the affected community; judicial viability of the case.

The principal obstacles encountered were: the lack of tradition in the court system to
enforce these rights, the limited capacity of the judicial sector to believe in, or feel they can
influence public policy decisions, the economic crisis of the country, as well as of the provincial
and municipal government.

2 FACTS OF THE CASE

The present case addresses the lack of access to safe drinking water in three poor
neighborhoods in the city of Cordoba, which are not included in the public water gridmap, and
whose subterranean home water pits are highly contaminated with fecal matter, nitrates and
nitrites.

The affected neighborhoods are: Chacras de la Merced, Villa la Merced, and Cooperativa
Unidos with a population of approximately 4,500. Of these, 49% are women, and 51% men.
Average female age is 27, male, 25. Approximately 43% are minors of less then 17, and nearly
5% are persons above the age of 64. Approximately 30% of the neighborhoods population is
actively employed, while unemployment surpasses 23%. The average household monthly
income (in families with at least one employed member) is US$175. The level of illiteracy is
nearly 3%. 10

Towards the end of the 1960s, the city built a Sewer-Water Treatment Facility** (called
the EDAR Bajo Grande) on the coasts of the Suquia River, two kilometers upstream from
Chacras de la Merced community, which predates construction of the facility some 30 years.
Chacras de la Merced borders with Villa la Merced and Cooperativa Unidos communities. The
EDAR facility was inaugurated in 1987, under municipal control, with the capacity to treat 120
thousand cubic meters/hour of sewer water.

Due to the continued growth of the city of Cordoba, the municipality continued
authorizing new sewage connections, increasing the volume of sewer water going into the plant.
As a consequence, the plant today, has two extremely urgent problems: the first has to do with



the lack of basic product supplies to treat the sewer water and the lack of maintenance. The
plant is currently operating at 70% of capacity, due to these limitations; the second problem,
has to do with the quantity of flow of sewer water into the plant. Assuming the plant were
functioning at 100% capacity, it can only treat 120,000 m3/hr, and at present, the plant receives
on average between 140,000 and150,000 m3/hr. This suggests that the plant is receiving
between 600,000 and 800,000 liters of sewage water that it cannot treat, not even if it were to
operate at 100% capacity.

The large gap between the quantity of incoming liquid and the ability of the facility to
treat it, results in direct daily spills of untreated sewerage water into the Suquia River.

In July of 2003, a representative from CEQUIMAP laboratory™?, arrived at Chacras de la
Merced, by invitation of CEDHA, to take five water samples from the community. The fecal
bacterial content (coliformes fecales) of the river downstream from the plant, shows a 40-fold
increase with respect to the river water sample taken upstream from the plant.

The tests taken from homes in the community are also testimony of severe contamination
with fecal mater, with increasing contamination directly proportional to the proximity of the home
to the plant. Some of the tests show up to 2000 fecal coliformes. The World Health Organizaiton
(WHO) establishes that there should be no presence of fecal coliformes in water destined for
human consumption.

3 LEGAL STRATEGY

The legal strategy chosen in the case parallels CEDHA's general legal strategy,
grounded in the objective of enforcing Economic, Social and Cultural Rights (ESCRs). CEDHA
is working to create the relevant favorable environmental jurisprudence that would permit the
continuous advancement towards the complete enforcement of all ESCRs. In this manner, we
distinguish violated rights from rights chosen for their enforcement. At present, while the
contamination of the water source resulted in the violation of multiple human rights, we chose
only certain rights upon which to claim for judicial enforcement, including, the right to safe
drinking water, the right to a healthy environment, the right to health, and the right to an
adequate standard of living.

CEDHA chose to present an injunction (in Spanish, amparo) based on two main criteria
and with a view to expedite the process as much as possible.*® The case was limited mainly to
secure safe drinking water for the affected parties, as well as to immediately cease
contamination of the Suquia River.

The action was filed against the Provincial State, as well as against the Municipality of
Cordoba. The action against the State was based on its obligation to ensure that the water of
the River Suquia be suitable for human and industrial consumption, and for its obligation to
provide direct or indirect access to safe drinking water to the public and in conformity with
internal legislation. The action against the municipality centered on the injurious and
treacherous nature of the environmental degradation and its consequences on people. This
strategy permitted us to broaden the range of potentially responsible parties for the violation of
rights, holding these accountable in differentiated but collective terms. The State, we argued, is
the guarantor of human rights, irrespective of the internal structure it might chose to adopt.

Likewise, this approach permitted us to capitalize on existing and ongoing internal
conflict between the municipality and the province. Instead of the two political levels claming
innocence in the matter, they proceeded to fingerpoint responsibilities at one another.
Nevertheless, this duality and conflict between political levels which at one state of the case was
favorable, became problematic at the moment of executing the court order, as the political
differences created significant barriers to carrying out the sentence.

As part of the judicial strategy, CEDHA requested the presence of the affected
communities at multiple stages of the process, an unusual practice in injunction filings which
exerted strong political pressure on all of the parties involved. The filing was made by CEDHA



jointly with four community residents, which also lent their homes for the mentioned water
sampling.** The strategy involved utilizing the action as a political pressure mechanism, with
the objective of opening a Pandora’s box of subsequent thousand+ filings from other affected
community members, in the case that the first action did not result in a permanent solution to
the access to safe drinking water problem.

In the end, the case was sustained with evidence coming primarily from the State’s own
reports on the functioning of the Treatment Facility and the levels of contamination of the
Suquia River.

The following international human rights legislation were evoked in the case filing: The
Universal Declaration of Human Rights, the International Covenant on Economic, Social and
Cultural Rights™®, and the Convention of the Rights of the Child.

3.1 The Sentence

The case was resolved in the first instance. The judge decided: to accept the standing of
the NGO (CEDHA) and the 4 affected residents; that the State was responsible in violating the
rights to a healthy environment, to an adequate living standard, to access safe drinking water,
and the right to health. It also recognized the human right to safe drinking water, implied by
the right to health. The judge explicitly cited the Universal Declaration of Human Rights, the
International Covenant on Economic, Social and Cultural Rights, and General Observation
Number 15. He also recognized the immediacy with which the State must address the
environmental situation, and that this requires the utmost diligence with a view to avoid
irreversible damage to the ecosystem and as a consequence, to those individuals who inhabit
the mentioned environment. He also recognize[d] that “the environment is not only a collective
good, without requisite sine qua non for [the existence of people], due to which it is an individual
patrimony and at the same time, a collective one, with implications for present and future
generations, for which not only must we act in defense of present values, but in the name of
future persons and environmental values”.

With respect to the judicial enforcement of these rights, he stated that “while it is good
that in a State of rule of law...that a Judicial entity not conduct activities of the responsibility of
the Parliament or Presidency, the discretionary and privative competence of an organ of the
State have limits, and that the action of the Judiciary power, faced with the degeneration of
those responsibilities, does not imply an invasion of one power over another, but rather the
framing of public authority to uphold the Constitution and the law.

Finally, the sentence order[ed]: “that the municipality of Cordoba adopt all of the
measures necessary relative to the functioning of the EDAR Bajo Grande, in order to minimize
the environmental impact caused by it, until a permanent solution can be attained with respect
to its functioning; and that the Provincial State assure the injunction filers a provision of 200
daily liters of safe drinking water, until the appropriate public works be carried out to ensure the
full access to the public water service, as per decree 529/94.” Case costs are awarded to the
plaintiff.

3.2 Execution of the Sentence

We achieved, within the process, that the municipality present an “integral sewage
plan” in which US$1.75 million shall be invested for rehabilitation of the existing infrastructure,
and US$6 million to increase plant capacity. We requested formal clarification of the sentence
so that the Judge precisely orders the measures necessary relative to the functioning of the
plant, in order to minimize the environmental impact produced by it, until a permanent solution is
reached, specifying activities and their implementation timeframe.

In December 2004, the Province of Cérdoba commenced public works on the
perforation of new water pits, construction of new water storage facilities, the installation of a
new hydro-powered tank, as well as the necessary piping to channel water to the



neighborhoods, which will eventually provide permanent access to safe drinking water to
Chacras de la Merced, Cooperativas Unidos, and Villa la Merced. The municipality has
promised to provide the necessary pipes for home connections.*® Construction work is

expected to end in March 2005.

4 CONCLUSION

The request for the provision of permanent access to safe drinking water is not merely
the simple request of the provision of a public service. It is rather, founded in the will to assure
the full realization of human rights to health, food, an adequate standard of living, and a
healthy environment. The judge of the case, wisely, poised himself as the guarantor of the
human rights of the residents of these neighborhoods. We believe that this sentence makes an
important step towards the judicial enforcement of these rights.
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